United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






•: •- ‘V‘..-, : :j£9fi!stfls£EBKiitife*4a^3i9E3S£fiHrafite *■ 




United States Court of Appeals for the 

District of Columbia 


JANUARY TERM, 1936 


No. 6629 


S. S. KRESGE COMPANY, A BODY CORPORATE, 

APPELLANT, 

'. .* ' . ■ . V; f. > ' ;^%JgS 

VS. 

NELLIE LOWE KENNEY. 

^ •" 1 - - I - ^ * irSc9 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED JANUARY 17, 1936. 


PRINTED FEBRUARY 7, 1936. 


-• -t. 









United States Court of Appeals fori the 

District of Columbia 

! 

JANUARY TERM, 1936 

No. 6629 I 


S. S. KRESGE COMPANY, A BODY CORPORATE, 

APPELLANT, ! 

I 

vs. 

\ 

NELLIE LOWE KENNEY, APPELLEE. j 

i 

I 

| 

i 

l 

l 

i 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

i 

COLUMBIA. 


INDEX. 

Caption . 

Declaration . 

Pleas . 

Amendment to pleas . 

Fiat of O'Donoghue, Justice . 


Original Print 



a j 3 

4 i 4 



Amendment to declaration, fiat of Gordon, J. 5 | o 

Memorandum: Trial resumed, same jury, verdict for plain¬ 
tiff for $12,000 . 5 5 

Motion for new trial overruled, judgment on verdict or¬ 
dered, judgment, appeal noted by defendant, undertaking 

to act as a supersedeas fixed, &c. 6 6 

Memoranda: Supersedeas bond on appeal for $14,000 ap¬ 
proved and filed, proposed bill of exceptions filed. 6 | 6 

Assignment of errors. 7 6 

_I_ 

I 

Judd & Detweeler (Inc.), Printers, Washington. D. C., January 24, 1936. 


—7355-C 


I 













11 


INDEX 


Original 

Memorandum : Time to submit bill of exceptions extended.. 7 


order making bill of exceptions part of record. X 

Designation of record . s 

Clerk’s certificate . 9 

Hill of exceptions . 10 

Testimony of Dr. Raymond W. Murray. 15 

Dr. Walter G. Monroe. 22 

Mona G. Post. 23 

Ella May Hughes . 24 

Nettie Elizabeth Matthews . 25 

Clinton Kenney . 26 

Mrs. Lois Clark. 27 

Court’s charge to jury. 29 


Print 


< 


t 

7 

8 
9 

13 

19 

19 

20 

21 

oo 

23 






















I 

I 

i 

I 

i 

i 

I 

| 

United States Court of Appeals for the 

District of Columbia 

! 

I 

No. 6629. i 

t 

S. S. Kjresge Company, a Body Corporate, Appellant, 

vs. 

I 

i 

Nellie Lowe Kenney. 

i 

_ i 

i 

a Supreme Court of the District of Columbip. 

I 

Law. 

I 

No. 83759. | 

Nellie Lowe Kenney, Plaintiff, 

vs. 

| 

S. S. Kresge Company, a Body Corporate, Defendant. 

United States of America, 

District of Columbia, ss: j 

I 

Be it remembered, That in the Supreme Court ) of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and procedings had, in the abpve-en- 
titled cause, to wit: | 

1 Declaration. 

i 

Filed February 27, 1934. j 

i 

In the Supreme Court of the District of Columbia. 

j 

Law. I 

i 

No. 83759. | 

Nellie Lowe Kenney, Plaintiff, 

j 

vs. I 

! 

S. S. Kresge Company, a Body Corporate, Defendant. 

The plaintiff, Nellie Lowe Kenney, sues the defendant, 
S. S. Kresge Company, a body corporate, having pgents 

1—6629a 
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and doing business in the District of Columbia, for that, 
heretofore to wit, on December 13, 1933, and for some time 
prior thereto, the said defendant maintained and operated 
in the District of Columbia at the corner of 11th and G 
Streets, Northwest, in premises, to wit 1101 G Street, 
Northwest, in said District, a retail store known as a Five 
and Ten Cent Store, wherein the public, including the plain¬ 
tiff, were invited for the purchase of articles sold therein 
by said defendant, and said defendant maintained and con¬ 
trolled in said premises a certain stairway leading from 
the ground floor to the basement thereof, in which said 
basement said defendant maintained and sold merchandise 
there on display on counters and tables and employed and 
maintained agents and sales persons to wait upon its cus¬ 
tomers therein, at one of said tables nearest to the bottom 
of said stairway displaying for sale toy drums. 

Whereupon on the morning of the date aforesaid, the 
plaintiff was lawfully upon said premises as a customer 
and was in the act of descending on said stairway from the 
street floor to the basement of said premises. 

Whereupon it became and was the duty of said 
2 defendant, by its agents, to exercise reasonable care 
to maintain said stairway in reasonably safe con- 
dition for the use of its customers and not to obstruct or 
permit said stairway to be obstructed by obstacles placed 
thereon, and to make reasonable inspection thereof, and to 
keep said stairway free of dangerous obstructions and 
defects and in reasonably safe condition for the purpose 
intended. 

Yet the said defendant, by its agents, at the time and 
place aforesaid, not regarding its duty in the premises but 
carelessly neglecting the same, did permit one of the steps 
of said stairway, near the bottom thereof to become worn 
and in a defective and dangerous condition, and to become 
obstructed with a toy drum and strap string or other at¬ 
tachment thereto, and did, by its agents, negligently and 
carelessly cause said obstruction to be placed on one of the 
lower steps of said stairway, and did negligently fail to 
cause the removal of said obstruction from said stairway, 

w • 

and did negligently fail to make proper inspection of said 
stairway and did negligently fail to keep said stairway 
free and clear of obstructions, so that by reason of the 
negligence of said defendant, as aforesaid, while said plain- 
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I 

I 

tiff was descending said stairway and while herself in the 
exercise of reasonable care under the circumstances, she 
was caused to trip and fall by reason of said obstruction 
thereon, whereby she was precipitated with greht force 
down said stairway, as a result of which said plainjtiff sus- 
taind a fracture of the superior ramus of the left pubis 
and a complete fracture of the eighth and ninth ribs on the 
right side, and she sustained multiple, severe, and exten¬ 
sive contusions of the left hip and back, chest, h^ad and 
arms and her back was severely w r renched and sprained, 
and she sustained a concussion of the brain, and Ijier ner¬ 
vous system was severely shocked and has been , perma¬ 
nently impaired, and she sustained contusions involving 
the bladder and pelvic region and other Internal 
3 injuries and as a result whereof she has b^en per¬ 
manently disabled and she suffered and wjll per¬ 
manently suffer great physical and mental pain hnd an¬ 
guish, and has been and will be hindered in the full per¬ 
formance of her ordinary affairs and duties, and in |the use 
of her bodv and limbs, and she has lost and wills in the 
future lose much time from her employment and profession 
as a physician, with large loss of earnings, and she in¬ 
curred and will in the future incur large expense for 
medical, and surgical treatment, xrays, medicines and 
nursing; all to the plaintiff’s damage in the sum of Tjwenty- 
Five Thousand ($25,000) Dollars. 

Wherefore, plaintiff brings this action and claims dam¬ 
ages of said defendant in the sum of Twenty-Five Thou¬ 
sand ($25,000) Dollars, besides the costs of this action. 

ALVIN L. NEWMYER' 

Attorney for Plaintiff. 

Pleas. j 

! 

Filed March 5, 1934. 

i 

# m m * n # #| 

I 

I. I 

I 

I 

The defendant admits that it is a body corporat^, that 
at the time and place in the declaration mentioned it main¬ 
tained and operated the store mentioned therein, in ;which 
the public, including the plaintiff, were invited, and in 
which it maintained and sold merchandise there on djisplav 
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on counters and tables, and employed and maintained 
agents and sales persons to wait upon its customers 
therein, and that on, to wit, December 13, 1933, the plaintiff 
was lawfully upon said premises as a customer and was 
in the act of descending the stairway leading from the 
street floor to the basement of said premises, as in the 
declaration alleged, and that it displayed for sale toy drums 
at one of said tables near the bottom of said stairwav. 

w 

4 The allegations in said declaration as to the de¬ 

fendant’s duty are mere conclusions of law, as to 
which this defendant is advised it need not plead. 

This defendant has not sufficient knowledge as to the 
nature and extent of the injuries alleged to have been 
caused to the plaintiff as recited in said declaration, to 
plead thereto. 

This defendant denies all of the other averments in the 
declaration. 

**##*#* 

WALTER C. CLEPHANE, 

J. WILMER LATIMER, 

GILBERT L. HALL, 

Attorneys for Defendant. 

Amendment to Pleas. 

Filed March 13, 1934. 
**«#*«* 

The defendant withdraws its second plea, and with per¬ 
mission of the court first had and obtained, files the follow¬ 
ing in lieu thereof as a second plea. 

II. 

And for a further plea the defendant says that at the time 
and place of the occurrence described in the declaration the 
condition of the stairwav therein mentioned and anv ob- 

m/ 

struction thereon were plainly observable and apparent to 
anyone exercising ordinary care and powers of observa¬ 
tion, and that the plaintiff then and there did not exercise 
reasonable care to observe the condition of said stairwav 
and observe whether there was anything winch would inter¬ 
fere with or obstruct her free and safe passage thereon, but 
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i 

with careless disregard of her own safety she niade the 
descent thereof; and that plaintiff’s negligence and disre¬ 
gard of her own safety as aforesaid, directly and 
5 proximately contributed to the occurrence com¬ 
plained of in the declaration. 

WALTER C. CLEPHAN®, 

J. WILMER LATIMER, 
GILBERT L. HALL, 1 
Attorneys for 

Consent to file. 

A. L. NEWMYER, 

Atty. for Pltf. 


Defendant. 


Let this substituted plea be filed. 
DANIEL W. O’DONOGHUE, 

Justice . 


Amendment to Declaration. 


Filed October 31. 1935. 


Leave of court being first had and obtained, the plaintiff 
amends her declaration as follows: 

i 

Insert on page two of the declaration after the words 
“internal injuries” in the second line from the bottom on 
said page two, the following: 

“and thereafter on October 3, 1934 as a result of the plain¬ 
tiff’s physical weakness resulting from said injuries!, plain¬ 
tiff sustained a fall resulting in a compression fracjture of 
the second lumbar vertebra of her back,” 


Granted. 

GORDON, J. 


ALVIN L. NEWMYERj 

Attorney for Plaintiff. 


Memorandum. 

November 5, 1935.—Trial resumed, Same jury, ^erdict 
for plaintiff for $12,000. 
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fi Supreme Court of the District of Columbia. 

Friday, November 15, 1935. 

Session Resumed pursuant to adjournment, Hon. Peyton 
Gordon, Justice, presiding. 


Upon consideration of the motion filed herein, for a new 
trial, it is ordered that said motion be, and the same is 
hereby overruled, and judgment on the verdict in this cause 
is ordered. 

Wherefore, it is considered that plaintiff recover of the 
defendant herein the sum of Twelve Thousand Dollars 
($12,000.00), together with costs of suit to be taxed by the 
clerk and have execution thereof. 

From the foregoing judgment the defendant by its attor¬ 
neys of record, in open Court, notes an appeal to the United 
States Court of Appeals for the District of Columbia; 
whereupon, an undertaking to act as a supersedeas bond is 
herebv fixed in the sum of Fourteen Thousand Dollars 
($14,000.00), and a further undertaking to act as a cost 
bond is hereby fixed in the sum of One Hundred Dollars 
($100.00) with leave to deposit Fifty Dollars ($50.00) cash 
with the clerk in lieu thereof. 

Memoranda. 

November; 20, 1935.—Supersedeas Bond on appeal for 
$14,000.00 approved and filed. 

December 7, 1935.—Proposed Bill of Exceptions filed. 

7 Assignment of Errors. 

Filed December 7, 1935. 

The appellant (defendant) relies upon the following as¬ 
signment of errors committed by the trial justice during 
the trial of the above entitled cause: 

1. The action of the trial justice in permitting the dec¬ 
laration to be amended at the trial table so as to include 
a claim for damages for injuries occurring as the result of 
appellee’s (Plaintiff’s) second fall which occurred in the 
month of October, 1934. 
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2. The action of the trial justice in granting appellee’s 

(Plaintiff’s) prayer number four for instructions, which 
permitted the jury to take into consideration appellee’s 
(Plaintiff’s) injuries sustained as a result of he^* second 
fall in October, 1934. ] 

3. The action of the trial justice in refusing fo grant 
appellant’s (defendant’s) prayer number eight which 
sought to prevent the jury from taking into consideration 
the injuries caused by appellee’s (plaintiff’s) second fall 
in the month of October, 1934. 

CLEPHANE & LATIMER, 
GILBERT L. HALL, 

Bv WALTER C. CLEPHANE, 
Attorneys for Appellant (Defendant). 

i 

Copv served Dec. 7, 1935. 

A. L. NEWMYER, 

Atty. for Pltf. | 

i 

Memorandum. 

January 2, 1936.—Time to submit Bill of Exceptions ex¬ 
tended to and including January 13, 1936. 


8 Supreme Court of the District of Columbial 

i 

Wednesday, January 8, 1936. 

Session resumed pursuant to adjournment, Hon.! Peyton 
Gordon, Justice, presiding. 

i 

#*#**# i* 


Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the defendant by itjs attor¬ 
neys submits to the Court its Bill of Exceptions token at 
the trial of this cause and prays that the same bd signed 
and made of record, nunc pro tunc , which is hereby accord¬ 
ingly done. 

Designation of Record. 

I 

Filed December 7, 1935. ! 

In preparing the record for the Court of Appeals the 
Clerk will please insert therein the following: 

1. The declaration. 

2. The first plea of the defendant thereto. 


i 
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3. The substituted second plea of the defendant. 

4. Amendment to declaration made at the trial table. 

5. Order authorizing amendment. 

6. Notation of verdict. 

7. Notation of judgment. 

8. Assignment of errors. 

9. Bill of exceptions. 

10. This designation. 

CLEPHANE & LATIMER, 
GILBERT L. HALL, 

By WALTER C. CLEPHANE, 
Attorneys for Appellant ( Defendant ). 

Copv acknowledged Dec. 7,1935. 

A. L. NEWMYER, Atty. 


9 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 8, both inclusive, to be a true 
and correct transcript of the record according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 83759 at Law, wherein Nellie Lowe 
Kenney is Plaintiff and S. S. Kresge Company, a body cor¬ 
porate, is Defendant, as the same remains upon the files 
and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District* this 16th day of January, 1936. 

[Seal Supreme Court of the District of Columbia.] 

| FRANK E. CUNNINGHAM, 

Clerk. 

By CHAS. B. COFLIN, 

Assistant Clerk. 
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I 

10 In the Supreme Court of the District of Columbia. 

! 

At Law. 

No. 83,759. 

I 

Nellie Lowe Kenney, Plaintiff, 

vs. 

I 

S. S. Kresge Company, Defendant. j 

j 

Bill of Exceptions. 

Be it remembered that at the trial of the above} entitled 
case before Mr. Justice Gordon and a jury, commencing 
on the 31st day of October 1935 and duly continued from 
day to day until and including the 5th day of November 
1935, the plaintiff on the said 31st day of Octobej-, before 
the jury had been empaneled and sworn, asked jleave of 
the court to amend her declaration by inserting on page 
two thereof, after the words “internal injuries, ,, | the fol¬ 
lowing: 

° I 

i 

“and thereafter on October 3, 1934, as a result of the plain¬ 
tiff’s physical weakness resulting from said injuries, plain¬ 
tiff sustained a fall resulting in a compression fracture of 
the second lumbar vertebra of her back,” j 

l 

Thereupon the following colloquy between coprt and 
counsel occurred: j 

The Court: Let me ask you: If this matter abopt which 
you offer an amendment was the proximate causb of the 
injury sustained, would you be entitled to offer Evidence 
on it? j 

Mr. Newmyer: Yes, sir. 

The Court: Then why don’t you offer the evidence then? 
Mr. Newmyer: I will do that. Just as a matter! of pre¬ 
caution I was offered this. j 

11 The Court: I mean, if your pleadings are for con¬ 
tinued injuries as a result of that, I think it would 

be admissible under the other pleadings, just as well as 

under the amendment. 

Mr. Newmver: Verv well. 

» •> 

2—6629a 


i 

i 


10 S. S. KRESGE COMPANY VS. NELLIE LOWE KENNEY. 

Mr. Clephane: If your Honor please, I think I ought to be 
very frank with Mr. Newmyer and say that if it is not 
allowed and he attempts to introduce evidence of that kind, 
then I would make objection that it is not in the declaration. 

Mr. Newmyer: Then I will offer it. 

The Court: Then I will allow it. 

Mr. Clephane: I supposed your Honor would, but I note 
an exception. 

The Court; Now, would that require a change in the plea 
at all, or is the plea as it is now proper. 

Mr. Clephane: I think it would be a matter of aggrava¬ 
tion of damages, so I suppose I would not change the plea. 

Mr. Newmyer: May I proceed? 

The Court: Yes. 

Thereupon, after the jury had been duly empaneled, tes¬ 
timony was introduced on behalf of the plaintiff tending to 
establish the negligence of the defendant as charged in the 
declaration, which testimony was admitted without objec¬ 
tion by the defendant. 

The following brief resume is presented by stipulation 
of counsel, there being no question raised on this appeal 
concerning matters relative to the occurrence of the acci¬ 
dent. The character of the negligence which the evidence 
tended to establish -was that an employee of the defendant’s 
store, wearing a floorwalker’s badge, placed a drum on the 
steps of the store between the street floor and the basement 
floor, immediately in front of the plaintiff, when the plain¬ 
tiff was descending the stairway to the basement for the 
purpose of making certain purchases of goods displayed 
therein; that in stepping to the side to avoid the 
12 drum so placed, plaintiff’s foot was caught by the 
strap attached to the drum which caused her to fall 
to the bottom of the stairway resulting — and producing 
certain permanent physical injuries. Defendant’s testi¬ 
mony tended to deny liability. These questions as to lia¬ 
bility were submitted to the jury under proper instructions 
by the court, without objection. 

Concerning the physical injuries sustained and medical 
treatment and expense incurred as a result thereof, plain¬ 
tiff testified that she is a chiropodist by profession in which 
business she has been engaged for about forty years; that 
on December 13, 1933, the date of her fall in the defend- 
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ant’s store, she was living with her husband at lief present 
home, 707 Massachusetts Avenue, Northeast, which was 
purchased about 1930; that she had retired from the prac¬ 
tice of her profession about ten years before thajt, but in 
February 1931, she again opened an office, which was lo¬ 
cated on the street floor of said residence and from that 
time until the date of her fall in the defendant’s store her 
business has been growing and she had more than §he could 
do; that before this accident her health was excellent; that 
when she was 49 years of age she was injured in '^n auto¬ 
mobile accident and crushed her sixth dorsal vertebra, be¬ 
tween her shoulder blades, which had completely healed 
because it had not given her any trouble; that she is now 
G5 years of age; that after selling out her business ^he lived 
in the country and moved back to the city; that her hus¬ 
band’s employer sold out in 1927 and since that tjime her 
husband has not worked and at that time she decided to 
return to the practice of her profession; that she l^ved her 
work and did not come down town often; that on Decem¬ 
ber 13, 1933, she crossed all appointments before 2 :Q0 P. M. 
off her appointment book in order to come down town to 
shop for Christmas and have lunch but she did l^ave ap¬ 
pointments booked for that day from 2:00 P. M. jmd on; 
that she left her home about 9:00 A. M. by taxi; that when 
she got down town she went to the office of lier den- 
13 tist, Dr. Monroe, to have her dental plate adjusted; 

that Dr. Monroe’s office is in the Kresge building on 
one of the floors above the store; that Dr. Monroe adjusted 
the plate for her and she thereupon took the elevator down 
into Kresge’s store to make some purchases of a cjhamois 
skin, golf hose and some stair treads; that when &he fell 
she struck the bottom of the stairway striking her hip and 
her eye was struck and a blood vessel burst in back! of her 
eye. When picked up she was unconscious at intervals and 
was assisted by several people including the floorwalker, 
whom she had described as having put the drum jon the 
step and he brought a small stool for her to sit on aild later 
she was carried in an ambulance to Emergency Hospital 

where a Dr. Linville came to see her shortlv after slie had 

* r 

arrived and stated that he was from Kresge’s stc^re but 
after that visit bv him she never saw him again. Plaintiff 
remained at Emergency Hospital for six days, being at¬ 
tended by Dr. Raymond Murray, where her hip was packed 
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with cold packs, and she used an electric pad. After being 
at the hospital six days she was carried home in an ambu¬ 
lance. She was not able to walk at that time, could not sit 
up, and had to be fed for a long time lying down. At the 
hospital she could not remember about any xrays being 
taken because she was unconscious most of the time. She 
left the hospital because she wanted to be home for Christ¬ 
mas. That when she was taken home she was placed in bed 
and the doctor had rigged up a sort of trapeze on the bed 
after some time and she used to reach up and pull herself 
up by that trapeze and try to keep her back exercised that 
wav. After seven weeks she was then able to get out of 
bed but had to go back and has been in bed ever since except 
when she got up and tried to do things. Her maid dressed 
her, and she went from her bedroom to her operating room 
where she would sometimes have a patient upon whom she 
worked by sitting on a hospital cushion on a stool. She first 
began to try to work on patients about the middle of Feb¬ 
ruary 1934 and was helped from her bedroom to her 
14 operating room by her maid who would set her on 
the stool, because she could not walk then. The 
doctor had a support made and her maid would strap that 
on for her so that she could sit and work on patients. 

On the night of October 3, 1934, at about 11:30 P. M. she 
wanted a drink of water. There was a water bottle on the 
mant/e beside her bed in which she kept her water cool and 
she slipped around and up and thought she would get to 
the mant le. “I thought, ‘well, I am not very steady, but I 
think I can get it.’ So, I didn’t want to disturb anybody. 
Anyway, I reached up for my water bottle, and when I did, 
I staggered backwards (indicating), and sat down. On the 
floor, I sat down hard, and that broke my back.” “I got 
into bed. No-bodv knew, I wouldn’t call anyone, and I just 
laid there all night. At half past five—of course, I worked 
with rnvself, and when I felt that way—my face was all 
slimy, so I laid there until I thought thev had their night’s 
rest, and then I called, at half past five, I called husband 
and a lady friend upstairs and I called them down, and they 
came down.” 

Dr. Murray and Dr. Hall were called and thev gave her 
a total anaesthetic to get her out and took her to Casualty 
Hospital which was across the street from her house, where 
she remained almost four weeks, being attended by Dr. 
Murray and where x-rays were taken while she was uncon- 
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scious. Various bills were then offered and received in evi¬ 
dence without objection representing plaintiff’s expendi¬ 
ture for hospital treatment, x-rays, physicians^ nurses, 
medicines, appliances, etc., from the time of the original fall 
in the Kresge store until the time of her fall at jhome on 
October 3, 1934 and also bills and expenses for treatment 
from that time to the time of trial. Plaintiff testified that 
during the last year before her fall at the Kresge Store she 
averaged in earnings about $40 per week and testified fur¬ 
ther in detail concerning her loss of income from her 
15 practice up to October 3, 1934 and likewise concern¬ 
ing her losses from her practice since Octobeir 3,1934 
since which date she has had an assistant who has been 
partially carrying on her work, out of which she Ireceives 
a small percentage of profit. During the period between 
the fall at the Kresge store and the second fall in | October 
1934 she treated on an average of two people a dayj, during 
which time she earned about $35 per month. Plairjtiff also 
testified concerning her examination by several other phy¬ 
sicians including Dr. Freeman, Dr. Hunter, Dr. j Bowne, 
Dr. Wilkinson, Dr. Mallory; that Dr. Wilkinson treated her 
for a cyst which formed on her eyelid as a result of the 
original blow over her eye which she received in the fall at 
Kresge’s. Ever since the accident at the Kresge Company 
store, she has been obliged to have a maid who spends all 
her time with her from half past eight or a quarter! of nine 
in the morning. Before the accident she paid tl|e maid 
$4.25 a week but now pays her $8.00 a week. 

On cross examination plaintiff testified concerning the 
occurrence of the fall in December, 1933, at the defendant’s 
store and with respect to her money losses and expenses 
since her injury but was not interrogated regarding her fall 
at home in October, 1934. 

I 

Dr. Raymond W. Murray testified that he is a practicing 
physician in the District of Columbia and has been! so en¬ 
gaged for seven and one half years; that he saw the plain¬ 
tiff while she was a patient at Emergency Hospital on De¬ 
cember 13th, 1933. His examination of the plaintiff while 
she was in the Emergency room revealed a fracture, pimple, 
of the anterior ramus of the left pubis, which condition was 
not verv good and which was confirmed bv an x-ray taken 
on the same day; plaintiff also had a simple, completje frac¬ 
ture of the eighth and ninth ribs on the right side in the 
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anterior axillary line with moderately severe concussion of 
the brain and severe and extensive multiple contu- 

16 sions of the left hip and back, the anterior chest wall, 
head and both arms; plaintiff was likewise suffering 

from second degree shock with marked nervous exhaustion, 
together with moderate contusions internal, involving the 
neck of the bladder, and the pelvic region, manifested by 
severe pain, tenderness to pressure, hematinuria, albumi¬ 
nuria, dysuresia, gastral endaortitis, with secondary 
trauma, and shock. In describing the fracture of the pelvis, 
t lie doctor testified that the pelvis is made up of three bones, 
one of which, on the left side of the pelvis, was fractured 
and that bone formed by its union with the other bones, the 
pelvis bone, and that acts to take the strain and stress from 
the legs, anv stress below being exerted on the bone above' 
and any pressure from above would be transmitted to that 
bone and to the lower extremities. Besides being the 
weight-bearing part of the bony structure it has another 
function in protecting the organs in the pelvis, internally. 
The place- of the fracture of the eighth and ninth ribs were 
indicated and explained. The doctor likewise testified con¬ 
cerning the symptoms of brain concussion, which symp¬ 
toms he found during his examination of the plaintiff. The 

contusions were manifested bv discoloration of the skin 

% 

surfaces over the places of the bruises. She had bruises 
on the back of her head and particularly over the left eye 
and on her left arm. Nervous shock was manifested by 
heart action, blood pressure, clammy and cold appearance 
and inability to pass urine or the feces, together with a 
short respiratory rate. The contusion involving the neck 
of the bladder was brought about by a blow in the front 
part of the pelvis. That shock caused a spastic condition 
wherein the patient was unable to pass urine of her own 
volition. Thg specimen of her urine which was examined 
was obtained by catheterization. The plaintiff suffered 
considerable pain because of the capital fracture at the 
point where all motion had to be brought to a standstill 
and she was kept immobile and given svm-tomatic 

17 treatment that would respond to her nervous system 
and her condition generally so that healing might 

occur. Sedatives were administered together with medi¬ 
cines possessed of an upbuilding character because of the 
fact that it was subsequently displayed that the fractures 
sustained were not going to heal. Although there were 
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continued applications of ordinary treatments there was no 
response as to healing, in that there was no callohs forma¬ 
tion. “The two bones were equally as immobile!as at the 
time of the injury, and throughout the entire period there 
was no evidence manifested of any regeneration of the bone 
structure or union of the fractures.” The injury over the 
eye produced an injury to orbit of the eye and to tjhe super¬ 
orbital nerve, which was bruised at the time of the injury. 
This injury to the eye responded to treatment although 
later a cyst developed as a result of the injury to tjhe super¬ 
orbital nerve which was subsequently removed. Djuring the 
period of plaintiff’s confinement at the hospital tjhere was 
no attempt made to put on a cast because of thp difficult 
position of the fracture and because a cast woujd not be 
of a curative nature. The bones of the fracture were held 
in approximation by virtue of her immobility. The frac¬ 
tures of these various bones were confirmed by x-rays, 
taken under the doctor’s supervision. 

Witness treated plaintiff from December 13, 1933 until 
the present time and is still treating her. After the plain¬ 
tiff was taken to her home from the hospital in December 
1933, her condition was essentially the same as it was in 
the hospital. We couldn’t see any reason for keeping her 
under the expense of hospital treatment when treatment at 
home would be approximately as satisfactory. So she was 
removed to her home and was treated at home the same as 
at the hospital and remained under the original treatment 
until the present time. There were times when j she felt 
better, sometimes. There was improvement] Some- 
18 times she was, after arriving at home, permitted to 
attempt a little active motion of her own accord. But 
there was and remains instability. She never acquired that 
sense of equilibrium which was required for freedom of 
movement. Some motion could be attained, but it was 
always with the feeling that comes from an insecure 
foundation. I 

“After being at home for some little period of tirfie, until 
October of that next year, she then, because of that 
instabilitv, suffered a second fall which resulted in 
the crushing or fracture as we call it, of ^ 7 hat is 
known as the second lumbar vertebra or thatj verte¬ 
bra which lies immediately in the back at the point 
where my finger is now, if you can see the! finger 
with the coattails down (indicating). It is essentially about 
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here (indicating). That vertebra was crushed, a complete 
fracture, and caused severe pain, and whereas motion was 
possible at that time, motion again became impossible and 
there was a subsequent hospital time wherein she was in 
Casualty Hospital under the care of Dr. Hall and myself. 
And that fracture has also to the present time displayed no 
tendency to heal. It is equally as fractured today as it was 
originally.*’ “That fracture was confirmed by x-rays. In 
all there has been four x-ray plates taken, approximately at 
six month intervals, the first being more than six months 
from December until October of the subsequent year. There 
was no need for the x-rays. We could feel the fragments 
and union had not occurred.” The last x-rays were taken 
about one month ago by the witness and Dr. Merritt of Gar¬ 
field Hospital. The x-rays taken a month ago of the hip 
disclosed essentially the same condition so far as the hip 
was concerned. There was no effort of the fracture to heal. 
The first fracture of the ribs has been immobilized with 
temporary calcification, but there is no bone healing. 
Those bones of the pelvis are equally as fragmentary as at 
the time of the fracture. The pelvic bone is in essentially 
the same condition as at the time of the fracture. 
19 The back is strengthened somewhat by ligamentous 
support, but no bone whatever. It is verv unlikely 
that there will ever be a bony union. Of course, that is 
theory, and it may at some time occur, but there is no evi¬ 
dence of it at the present time. The later x-rays disclosed 
no improvement at all. With respect to the failure of the 
plaintiff’s fractures to heal, the witness explained the same 
as follows: “In the healing of any fracture, there are cer¬ 
tain glands which must function. Now the calcium content 
of the blood which is necessary for the healing of a fracture 
must be deposited in the blood by the functioning of these 
various glands. One is the thyroid gland, which is located 
in the neck here. That, in turn, is caused to function by the 
pituitary gland, which is located at the base of the brain. 
These glandular functions produce calcium in the blood but 
the lack of such natural functioning may be supplied by cal¬ 
cium taken through the mouth. Calcium so taken through 
the mouth is effective only when the body is able to pick it 
up and deposit it at the place of injury. This ability to 
pick up and deposit is afforded by the pituitary gland lo¬ 
cated at the base of the brain. Serious injuries produce 
temporary or permanent disturbances of such glands neces- 
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sary for bony rebuilding. Ordinarily four to twelve weeks 
is necessary for call-us formation and calcificationj to occur. 
The nature of injury which the plaintiff received was suffi¬ 
cient to cause a disturbance to these glandular conditions. 
And the failure of these bones to knit and the callous and 
calcification to result, is the direct result of the disturbance 
in the glandular condition resulting from her bone injury. 
As a result of this condition resulting from her bjone inju¬ 
ries, the plaintiff will never be able to walk with! any sta¬ 
bility or security. I 

4 ‘In my opinion the original injury was responsible for 
the subsequent fall in October 1934 by its productive in¬ 
stability’’ | 

The witness then explained to the jury bjr exhibi- 
20 tion the series of x-rays which had been takeh as pre¬ 
viously testified by him, showing the progressive con¬ 
dition of the fractures without healing at various Intervals 
from the time of the injury to the present time. {The wit¬ 
ness then testified as to the extent of his treatment] and his 
charge for services rendered. | 

As to future treatment for the plaintiff there ! are two 
possible courses of treatment but with a problematical angle 

that there will be no result. One course consists bf x-rav 

%> 

treatment of the parathyroid gland of the neck; thejother is 
by surgical treatment involving the removal of the| thyroid 
gland. There is no degree of certainty that either of 
these methods will cause calcification of the bone.i X-ray 
treatments to her bones have already been started^ in that 
she has taken two treatments which were received at Gar¬ 
field Hospital at the suggestion of the witness and D|r. Free¬ 
man, which treatments were administered by Dr. jMerritt 
of the firm of Groover, Christie and Merritt. j 

Witness has known plaintiff since 1932, both as i friend 
and as a patient. Her condition physically was gciod and 
she was perfectly able to conduct her business before the 
accident in December 1933. There was no instability of 
motion and no displayed tendency through any involvement 
whatsoever of her physical being other than the; things 
which witness has mentioned. Up to the time of thgt acci¬ 
dent in 1933 she was actively engaged in her employment 
to the extent that she even treated some of the members of 
witness’ own family. Appliances were suggested ai^d tried 
in the way of support of the back, in the nature of aj corset 
like structure which would give a rigidity to the spin^, in an 


i 



18 S. S. KRESGE COMPANY VS. NELLIE LOWE KENNEY. 

effort to hold it immobile, but those appliances proved un¬ 
satisfactory to a great degree because of the pressure which 
they necessarily exerted on the injured part of her body. 

On cross examination the witness testified concerning 
the extent of the plaintiff’s injury. After she was 

21 removed to her home from Emergency Hospital, wit¬ 
ness told her she might never leave her bed, or she 

might at some time leave it. In the witness’ opinion in all 
probability she would thereafter be an invalid the remain¬ 
der of her life. 

“Q. Do you remember a telephone conversation with Mr. 
Hall, of our office, in which you said you thought that she 
would be able to get up and be around, about the first of 
February? A. Yes, sir. 

“Q. You did say that? A. I thought she would be able 
to be up and get around. But that is far from being normal. 

“Q. I understand. A. Yes, sir.” 

From the time that plaintiff was removed from the hospital 
to her home until March 6, 1934, witness was interrogated 
with respect to the number of his visits and according to his 
records testified with respect to twenty visits during that 
period. On March (>, 1934, witness informed the plaintiff 
that as far as he understood her condition she had arrived 
at as much in the way of relief of her symptoms as was pos¬ 
sible to obtain, there being no evidence of healing and in¬ 
formed her at that time that she would have to remain an 
invalid. Witness saw her, as a friend, from the early part 
of March until October 1934, and testified concerning his 
fees for professional services up to his last professional 
visit in March. In March the witness told the plaintiff that 
he wanted her to make every effort to move about that her 
strength permitted; “that it was oniy as a result of active 
motion on her part that nature would ever restore the 
functioning of these glands, to a degree approximating nor¬ 
mal; that the longer she remained immobile, the longer 
there would be no success in the union.” Plaintiff men¬ 
tioned nothing to the witness from March until October 
when he saw her about any difficulty in her getting 

22 out of bed or moving around. As a matter of fact the 
plaintiff was not in bed during the whole period be¬ 
tween March and October. “She had been in bed a great 
deal of that period; but it was my advice that she attempt 
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to gel out of bed and move about.” She frequency had to 
be assisted during that period, but witness could not tell 
who assisted her inasmuch as he was not present.! 

I 

“Q. Do you know whether there was at any tilde during 
the period from March to October when she cojild have 
gotten around without assistance, at all? A. Yesj sir. 

“Q. And how much of that time is that truq? A. I 
cannot tell you, sir, except that I had occasion td see her 
several times as a friend. And speaking with her|, I knew 
that she was moving then, to some extent at least, without 

assistance, but with considerable effort on her pdrt.” 

i 

On redirect examination further x-ravs were dxhibited 

V 

to the witness and were explained by him in accordance 
with his previous testimony, which showed the fracture 
to extend through the ramus. 

i 

Dr. Walter G. Monroe was thereupon called as a wit¬ 
ness for and on behalf of the plaintiff and testified that 
he is a dentist and has practiced in the District of Colum¬ 
bia for thirtv-four vears and has for more than twentv 
years had his office in the Kresge Building in whiqh build¬ 
ing the plaintiff likewise had formerly had her of)fice and 
that he lias known the plaintiff for more than twenty years. 
He recalls that on December 13, 1933 the plaintiff came 
to his office in the morning to have a set of false tqeth ad¬ 
justed. That from the plaintiff’s condition she appeared 
to be a normal, active and healthy woman and walked un¬ 
assisted and unaided during the period that he kijew her 
and on the morning of her accident when she came to his 
office. | 

At the request of counsel for the defendant plaihtiff de¬ 
livered in open court her engagement book with respect 
to her business appointments in her profession both prior 
and after her fall in December 1933. j 

23 Mona G. Post, the daughter of the plaintiff, testi¬ 
fied on her behalf on direct examination, ihat on 
December 13,1933, she received a telephone message, which 
was the first she had learned of the accident, anc} imme¬ 
diately went to the Emergency Hospital where her mother 
was in bed in a semi-conscious condition; that witness was 
with her all day long during the time while plaintiff was 
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in that hospital; that plaintiff was in very great pain while 
there, and was removed to her home in an ambulance; that 
witness went home with her and that plaintiff was not able 
to do anything for herself; that she saw her mother every 
day for a period of about five months after that; during 
that period plaintiff was an invalid, not able to help her¬ 
self at all, having pains all through her side; that witness 
saw plaintiff almost every day after this five months 
period; that plaintiff was then very weak and could only 
get around by the help of some member of the family and 
would spend most of the day in bed; that about two days 
before the plaintiff’s second fall in October, 1934, witness 
had seen her; that she was then extremely weak and could 
get around just by the help of someone at home; that the 
day after the fall witness saw plaintiff, who was then un¬ 
conscious for about seven and one-half hours and when 
she became conscious she was in hysterics for about three 
days after that: that plaintiff was then removed, on Oc¬ 
tober 5th, 1934, to the hospital across the street; that wit¬ 
ness continued to visit her every day, and that they didn’t 
expect plaintiff would live: that plaintiff stayed in the 
Casualty Hospital for three weeks on that occasion and 
seemed to get worse after she was brought home, suffering 
pains through the back and through the pelvic region, 
since which time she can not attend to anv affairs and 
spends most of her time in bed and can not walk without 
assistance; that just prior to the accident in December 
of 1933 witness saw plaintiff two days before and plain¬ 
tiff was in wonderful physical condition and had no dif¬ 
ficulty in moving around without assistance; that up 
24 to the time of the accident in December she had been 
a chiropodist in wonderful physical condition and 
was not of a nervous temperament, but that since the acci¬ 
dent in December she has been in verv bad condition so 

* 

far as nerves are concerned. Witness was not cross-ex¬ 
amined. 

Ella May Hughes, a daughter-in-law of plaintiff, testi¬ 
fied on behalf of the plaintiff, on direct examination, that 
immediately after receiving a message on December 13, 
1933, she went to the Emergency Hospital, where she found 
plaintiff in a semi-conscious condition, moaning with pain, 
and that she saw her every day at the hospital: plaintiff 
was in terrible pain and semi-conscious, in bed and not 
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able to move: that she was taken to her home in! an am- 

7 i 

bulance where witness saw her about every other <^ay until 
the date of trial; that after plaintiff was taken hbme she 
was not able to be out of bed and suffered terrible pain, 
for about six weeks; after six weeks she was abje to be 
out of bed; after which she tried to do a little lousiness 
then with the assistance of her maid, but she could not 

' i 

walk alone. She would take two or three patient^ a day 
and would have to go back to bed. She was always in pain. 
Up to the time she had her second fall in October, 1934, 
witness saw* her a dav or so before that and she Was verv 

. i j 

weak and did not walk very well alone, rather to hold on, 
and that plaintiff would spend one-third of the da^ in bed. 

After the fall in October witness saw plaintiff t|he next 
evening in bed suffering with pain, and the following morn¬ 
ing she was taken across the street to the Casualty Hos¬ 
pital where she remained for five weeks where she buffered 
from her injuries. After she was brought back hope wit¬ 
ness had seen plaintiff on an average of every other day 
and that plaintiff has been in bed ever since and ipt able 
to move around at all without assistance, and ijs much 
weaker and not able to do any business; that plaintiff’s 
physical condition before the accident in December, 
25 1933, was perfect, plaintiff having no difficulty at all 

in moving around and attending to her affairs and 
needing no assistance in so doing, and could work a full day 
and that witness would see her about every other day. Wit¬ 
ness was not crossexamined. 

| 

Nettie Elizabeth Matthews testified on behalf of the 
plaintiff to the effect that she had been working for plain¬ 
tiff as a maid before her accident in 1933 for nearly three 
years; that before that accident in December, 1933L plain¬ 
tiff was perfectly healthy and never complained ajnd had 
no difficulty in walking around or attending to her busi¬ 
ness ; that before the accident plaintiff attended to hp busi¬ 
ness; that witness did not see plaintiff after the aiccident 
until about a week later when she was brought honp in an 
ambulance on a stretcher and carried to her bedroom on 
the second floor; that witness has been with her ever since 
that time; that since that accident plaintiff has npt been 
able to get around very much without assistance aid that 
witness has been with her every day since, dressing! her in 
the morning and undressing her and seeing that she is in 


22 


S. S. KRESGE COMPANY VS. NELLIE LOWE KENNEY. 


bed; that when plaintiff is up for a while witness then helps 
her in the office and then helps her back to bed; that plain¬ 
tiff could not stay up very long. After she was brought 
home from Emergency Hospital she was not able to get 
around at all even with witness’ assistance until sometime 
in February and was in bed during that whole period. 
While confined to her bed she mostly suffered pains all the 
time. 

That in October, 1934, witness had seen her before on 
the day of her second fall; that witness had gone home at 
5:00 o’clock that day and had put plaintiff to bed before 
witness went home; that the next morning about 9:00 
o’clock when witness came in she saw plaintiff dropping 
over on the bed and witness attended her from that time 
on; plaintiff’s condition was very painful; several days 
later she was carried to the Casualty Hospital across the 
street, where witness saw her and where plaintiff 
26 was very ill. Plaintiff was brought home from that 
hospital on a stretcher and put right to bed and 
witness had been in attendance on her ever since. There 
has never been a time since the fall in Kresge’s store that 
plaintiff has been able to walk without assistance. Wit¬ 
ness has been with her all the time and there has been no 
time when plaintiff was not apparently in discomfort or 
pain. 

Clinton Kenney, the husband of plaintiff, testifying on 
her behalf, stated that he had been married to her about 
fourteen years and is not employed; that at the time plain¬ 
tiff had her fall in December, 1933, she was practicing chi¬ 
ropody, and her physical condition was excellent, and that 
she had no difficulty in going around and attending to her 
business; that her condition and appearance was excellent 
at the time she left the house on the morning of the acci¬ 
dent, saying she was going downtown; that after being in¬ 
formed of the accident witness went to Emergency Hospital 
where plaintiff was lying suffering great pain and semi¬ 
conscious ; that witness was in the hospital almost every day 
until plaintiff was removed to her home in an ambulance 
about six days after the accident. She did not move at all 
only on a couch. After she was brought home it was a 
couple of months before she was able to leave the bed, and 
when she left her bed she required more or less assistance, 
the maid helping her a good deal. “Q. Could she walk 
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alone? A. She could walk with difficulty and apparent 
pain.” After she was able to be removed from herjbed she 
was ambitious and anxious to work and began working a 
few hours a day and continued that until she had a second 
fall. She was able to devote two or three hours a dhv after 
the accident, about half as much time as she had given to 
it before. She did her work in her office. Her office was 
the next room to the bedroom, and the maid would [give all 
the help that was needed in helping her from her bedroom 
into the office. 

My bedroom was in the basement of the hohse and 
27 her’s was on the main floor. The first I kneV about 
this fall in October of 1934 was when I t^)ok her 
coffee as usual the next morning. She vras in pain and 
suffering. She had not made an outcry. I did nbt know 
just what the trouble was. She was practically conscious 
and seemed to be suffering pain. The doctor wa$ called 
and she was removed to the Casualty Hospital a few days 
after that and remained there about three or fouf* weeks 
and was brought home from that hospital in an ambulance. 
Q. AYas she able to move or walk? A. I think that she was, 
with difficulty, able to walk. They brought her to h<|r room 
on a stretcher and put her in bed. In response to a question 
as to whether she could walk at all without assistance, wit- 
ness replied, very little, but she would get up aroffiid the 
room a little bit, not for long, and she would havei to get 
back in bed again. I am certain that she is suffering pain 
more or less constantly. She has an assistant in the office, 
arrangements with him being made soon after her j second 
fall. She has not done a stroke of work since theii. The 
witness was not cross examined. 

i 

Mrs. Lois Clark, an employee of the Kresge storej called 
as a witness on behalf of the plaintiff, testified that ^he was 
in charge of the toy department of that store on December 
13, 1933; that this department was located in the basement 
directly at the foot of the steps, and that the toy department 
had drums on display and sale; that witness was [behind 
the toy counter when the accident occurred; that she was 
stooping over the counter fixing the stock, and he^rd the 
commotion and saw the crowd that had gathered ground, 
but she did not see the plaintiff. The drum and straip over 
which plaintiff fell were offered and received in evidence. 
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The official United States Weather Bureau report for De¬ 
cember 13, 1933 and the American Mortality Table were 
offered and received in evidence. Plaintiff’s life expectance 
is twelve and twenty-six hundred-s (12.26) years. 

The defendant in order to maintain the issues on 
28 its part joined, introduced the testimony of several 
employees of the defendant’s store tending to deny 
liability and there was offered and admitted in evidence a 
written statement signed by the plaintiff and given to the 
defendant’s investigator on December 27, 1933. 

Among the prayers for instructions to the jury submitted 
by the plaintiff was the following: 

4 4 The jury are instructed as a matter of law that if your 
verdict is for the plaintiff and if you further find from the 
evidence that the plaintiff acted as an ordinary and reason¬ 
able person on the night of October 3, 1934, in trying to get 
a drink of water and that while so doing she was caused 
to fall as a direct result of a weakness or physical insta¬ 
bility produced by the injuries which she sustained on De¬ 
cember 13, 1933, in the defendant’s store, then you are in¬ 
structed that she is entitled to recover for the injuries 
sustained by the fall on October 3, 1934, in addition to the 
injuries sustained on December 13, 1933. M 

This prayer was objected to by counsel for the defend¬ 
ant upon the ground that the evidence showed as a matter 
of law that the plaintiff was not entitled to recover any 
damages for injuries sustained by reason of the fall on 
October 3, 1934, there being no evidence to justify the jury 
in finding that the fall in the Kresge store was the proxi¬ 
mate cause of the fall in the following October and that on 
the contrary the evidence disclosed that there had been a 
new and intervening cause; but the court overruled the 
objection; to which action of the court the defendant by its 
counsel then and there duly noted an exception. 

Among the prayers for instructions submitted by the 
defendant was the following: 

“The jury is instructed that there can be no recovery 
in this case for injuries caused by plaintiff’s fall in the 
month of October, 1934, but in case they shall find in favor 
of the plaintiff, their verdict must be confined to damages 
for such injuries only as were the proximate result of the 
fall in December of 1933 in the Kresge store.” 
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29 This prayer was objected to by counsel f^r plain¬ 
tiff and was denied, to which action of the dourt the 
defendant by its counsel then and there duly noted an ex¬ 
ception. A number of prayers were granted by the court 
for both the plaintiff and defendant. i 


The charge of the Court to the jury was in the fallowing 


language: i 

“The Court (Associate Justice Gordon): Ladies and 
gentlemen of the jury, you have been told during the last 
several days, that this is a suit for damages for personal 
injuries alleged to have been sustained by Nellie Loive Ken¬ 
ney, against S. S. Kresge Company, by reason of tile negli¬ 
gence of the defendant in the placing or permitting to be 
placed upon the steps of their store, a drum with a string 
or strap attached, which occasioned the plaintiff to fall and 
injure herself. 

“The declaration charges that the plaintiff was a custo¬ 
mer upon the premises of the defendant, and that she 

descended the stairwav from the street floor to the base- 

- 

ment of said premises; and that it was the duty of the de¬ 
fendant to exercise reasonable care to maintain said premi¬ 
ses and stairwav in a reasonablv safe condition for use of 
its customers, and to keep the stairway free from dangerous 
obstructions and defect; but the defendant, disregarding 
its duty aforesaid, carelessly neglecting the saipe, per¬ 
mitted the stairway, near the bottom, to become obstructed 
with a toy drum and strap or string attached thereto, and 
by agents negligently and carelessly caused the s^id ob¬ 
struction to be placed upon one of the lower steps jof said 
stairway, and negligently failed to remove the same from 
the stairway, and negligently failed to inspect said stair¬ 
way, so that by reason of said negligence the plaintliff fell, 
by reason of the obstruction thereon, and by reason thereof 
sustained a fracture of the superior ramus of the pubes, 
and a fracture of the eighth and ninth ribs, and a h umber 
of bruises at other parts of the body; and also a 
30 fracture of one of the vertebra?, as to which she 
claims damages in the sum of $25,000. 

“Now, the defendant admits that the Plaintiff wa^ a cus¬ 
tomer in the store and was in the act of descending the 
stairway from the street floor to the basement flobr, and 
that she fell; but it does not know the extent of the in- 

i 
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juries, and denies that the fall was occasioned in any way 
by the negligence of the defendant; and also says that the 
condition of the stairway and any obstructions on the stair¬ 
way were plainly observable to anyone exercising ordinary 
care and powers of observation, and plaintiff did not exer¬ 
cise reasonable care to observe the condition of the stair¬ 
way, but in careless disregard for her own safety made 
descent, and that she directly contributed to the occurrences 

7 mf 

complained of. 

“You are the sole judges of the facts in this case; and 
you are the sole judges of the weight of the evidence and 
the credibility of the witnesses. Upon the Court rests the 
responsibility! of instructing you with respect to the law 
that will govern you in applying those facts to this particu¬ 
lar case. 

“The burden is upon the plaintiff to sustain the charges 
made in the declaration, by a preponderance of the evi¬ 
dence. That means that the evidence in her favor must 
preponderate or outweigh that offered in opposition thereto. 
If the evidence is evenly balanced and does not prepon¬ 
derate in her favor, the plaintiff cannot prevail. 

“If any witness has sworn falsely with respect to any 
matter about which he or she could not reasonably be mis¬ 
taken, on a material matter, then it is your duty either to 
ignore such testimony altogether, or to give such witness’ 
testimony such weight as vou mav deem it worthy of. 

“You are also to take into consideration the interest that 

anv witness mav have in the result or outcome of 
* ** 

31 this case. Where a witness has a direct personal 
interest in the outcome of a case, the temptation may 
be strong to color the truth, and you should give such wit¬ 
ness’ testimony such weight as you may deem it worthy of. 

“There have been a number of instructions read to you 
by the counsel on either side, and those that have been read 
to you are the law of the case just as though the Court had 
instructed you with respect thereto, as far as those prayers 
that have been read go. 

“As I have said, there is no question but that this plain¬ 
tiff was in the store on the 13th day of December 1933, and 
that she was there as a customer, and that she fell and was 
injured. The question for you to determine, however, is 
whether or not there was placed on the stairway in that 


I 


S. S. KRESGE COMPANY VS. NELLIE LOWE KENNEY. 27 

building a toy drum as described, with a strap or fetring to 
it, by one of the employees of Kresge Company. | If there 
was not any drum there, or if the drum was noit placed 
there by one of the employees of Kresge Company, the 
plaintiff cannot prevail, and your verdict would have to 
be for the defendant. If there was a drum placed there 
by one of the employees of Kresge Company, but the plain¬ 
tiff by the exercise of reasonable care could have Observed 
the strap and she did not, then she would be guilty of con¬ 
tributory negligence, and in that event she cannot ’recover. 

“So, before you can find for the plaintiff, you must find 
by a preponderance of the evidence that there w^s negli¬ 
gence on the part of the defendant; that the drifm, with 
the strap attached, was placed on the stairway by an em¬ 
ployee of the Company, and that the plaintiff was exer¬ 
cising reasonable care and fell on the strap as described, 
and suffered the injury. I say, before she can recover she 
must establish those facts by a preponderance of the evi¬ 
dence. If those facts are not established by a preponder¬ 
ance of the evidence, then your verdict should be j for the 
defendant. j 

32 “You are also instructed as a matter of llaw that 
it was the duty of the defendant to exercise reason¬ 
able care to maintain the premises upon which th^ir busi¬ 
ness was conducted in a reasonably safe condition,for the 
safety of customers within their store. In this connection 
the jury are instructed that the plaintiff was a customer 
in the defendant’s store on December 13, 1933, &nd the 
defendant owed that duty to her. 

“In addition to what I have told you about w T )iat the 
preponderance of the evidence is, you are further in¬ 
structed that'the preponderance of the evidence d|oes not 
mean necessarilv the number of witnesses on one Iside or 

* , j 

another, but the jury have the right, if they so ^ind, to 
believe one witness as against a number, if the testimony 
of that one witness is more convincing to their min^ls, con¬ 
sidering all the facts and circumstances of the ^ase as 
shown by the evidence. 

“You are further instructed that your verdict shpuld be 
based solely upon the evidence without regard Ito the 
parties. It would be a violation of your oaths as| jurors 
to be influenced by or to consider to any extent tjie fact 
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that the plaintiff is an individual or that the defendant is 
a corporation. It is the duty of the jury to permit neither 
sympathy nor prejudice for or against either of the parties 
to have any influence upon its verdict, which should be 
based solely upon the evidence and the law as stated by the 
Court. 

“You are further instructed that the mere happening of 
an accident to the plaintiff while using the stairway in 
question is no evidence of negligence on the part of the 
defendant, but the plaintiff must satisfy you by a prepon¬ 
derance of the evidence that the defendant was guilty of 
the negligence charged in the declaration and that such 
negligence was the proximate cause of the injury to the 
plaintiff. Hence if the evidence in this regard is evenly 
balanced or preponderates in favor of the defendant, 
33 your verdict should be for the defendant. 

“Ybu are instructed that if you find from the evi¬ 
dence that an employee or servant of the Kresge Company 
placed the drum on the stairway which caused the plaintiff 
to fall, then your verdict must be for the plaintiff, if you 
further find that the plaintiff was not guilty of contributory 
negligence directly contributing to and producing her fall. 

“You are further instructed that even if you find that 
the defendant was negligent in the manner charged in the 
declaration, yet the plaintiff is not entitled to a verdict if 
vou also believe from the evidence that lack of ordinary 

* V 

care and caution on the part of the plaintiff directly con¬ 
tributed to the accident. 

“You are also instructed that, even if you find that the 
defendant or one of its employees was guilty of the acts 
charged in the declaration, nevertheless the plaintiff is not 
entitled to a verdict if you also believe from the evidence 

w 

that the plaintiff, having seen the drum on the step, by 
the exercise of reasonable care could have seen the strap, 
but did not, and continued her descent without displaying 
that reasonable degree of care and caution which an ordi¬ 
narily prudent person w-ould use. 

“You are also instructed that if vou find that in this case 

•/ 

either party has failed to produce the testimony of wit¬ 
nesses who had knowledge of the facts in issue and wfliose 
testimony it was peculiarly within the power of such party 
to produce, then unless you find from the evidence some 
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satisfactory explanation of the failure to producej such tes¬ 
timony, you are instructed as a matter of law j;hat such 
failure creates a presumption that the testimony of such 
witnesses if produced would be unfavorable to tbe claims 
in this case of the party who so failed to produce or ac¬ 
count for such witnesses or their testimony. 

“As I say, unless you find that there was a drdm placed 
on the steps, with a strap attached, by oie of the 
34 employees of the defendant, then you must find for 
the defendant. 

“If you find by a preponderance of the evidence that the 
drum with the strap attached was placed on the steps by 
an employee of the defendant company but that ! notwith¬ 
standing that the plaintiff did not exercise care and caution 
and prudence as an ordinary person would, and contributed 
to the fall, then you must also find for the defendant. If, 
however, you find that without any fault or negligence on 
the part of the plaintiff, she stepped upon a strap attached 
to a drum that was placed there by an employee of the 
defendant, and fell and sustained the injuries, ^hen you 
should find for the plaintiff,—if you find that by a pre¬ 
ponderance of the evidence. 

“If you find in favor of the plaintiff, it will be your 
duty to determine what amount you should find as damages, 
and you are instructed as a matter of law that if ‘you find 
for the plaintiff, your verdict should be in such sum as will 
fairly and reasonably compensate her for the physical 
injuries which she has sustained and for her nervous shock 
and pain and suffering directly attributable to her physical 
injuries, together with such amount as will fairly compen¬ 
sate her for her medical expenses incurred and her loss of 
earnings. 

“You are also instructed that if you find from the evi¬ 
dence that the plaintiff’s injuries are permanent, tlaen your 
verdict for her should also include such sum as will fairly 
and reasonably compensate her for such permanent in¬ 
juries, and for the expenses she will be obliged to incur in 
her treatment and for her future loss of earnings, as may 
be shown to vou bv the evidence. I 

“You are also instructed as a matter of law that if your 
verdict is for the plaintiff and if you further find from the 
evidence that the plaintiff acted as an ordinary and reason- 

i 

i 

i 
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able person on the night of October 3, 1934, in trying to 
get a drink of water and that while so doing she was 

35 caused to fall as a direct result of a weakness or 
physical instability produced by the injuries which 

she sustained on December 13, 1933, in the defendant’s 
store, then you are instructed that she is entitled to recover 
for the injuries sustained by the fall on October 3, 1934, 
in addition to the injuries sustained on December 13, 1933. 

44 Of course, in that event, you are to find such amount as 
will actually compensate her, and not by way of punish¬ 
ment or by way of punitive damages, as they are called. 

“Your verdict, whatever it may be, must be the unani¬ 
mous vote of all of you. 

44 As I have said before, unless the plaintiff establishes 
by a preponderance of the evidence the charges in the 
declaration alleged, then you must find for the defendant. 

“I don’t know that I have defined negligence to vou. 
The negligence which creates a liability of one to another 
is the doing of some act, or in refraining to do some act 
which thev are in dutv bound to do. Negligence is the 
failure to act as a reasonably prudent person, or acting 
as a reasonably prudent person would not act in the situa¬ 
tion. 

“If you find by a preponderance of the evidence that the 
drum with the strap attached was placed on the stairway 
of the store by an employee of the defendant company and 
that that occasioned the plaintiff’s fall, then you should find 
for the plaintiff, unless you find that the plaintiff was negli¬ 
gent, as I have described it to you, and by the exercise of 
ordinary care and prudence could have avoided stepping 
on the strap. 

“If you find for the plaintiff, then you should find such 
sum as will compensate her for the injuries sustained, and 
the results thereof, as I have outlined it to you. 

“If you do not find by a preponderance of the evidence 
that the drum was placed on the stairs, with the strap at¬ 
tached, by the defendant or one of its employees, 

36 then your verdict should be for the defendant. 

“You mav retire to consider of vour verdict.’’ 

* • 

And the defendant, by its attorneys, requested the justice 
presiding to sign, seal and enroll and make a part of the 
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record the defendant’s bill of exceptions, and it i^ accord¬ 
ingly done, now for then, the 8 dav of Jan., 1936. j 

PEYTON GORDOf, 

Justice . 


Approved: 

CLEPHANE & LATIMER, 
Attorneys for Defendant. 
ALVIN L. NEWMYER, 
DAVID G. BRESS, 

Attorneys for Plaintiff. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 6629. S. S. Kresge Company, a body corporate, ap¬ 
pellant, vs. Nellie Lowe Kenney. United States Court of 
Appeals for the District of Columbia. Filed Jan. 17, 1936. 
Henry W. Hodges, Clerk. j 



